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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR,

TEZPUR:: ASSAM

PRESENT:- N. AKHTAR, AJS

Addl. Sessions Judge,

Sonitpur::Tezpur.

Criminal Appeal (S-1) No. 09 of 2018

Sri. Raj Kumar Barman-------Appellant
-Vs-

1. Sri. Indrajit Kumar Basu,
2. Smt. Dipali Basu
3. State of Assam------------Respondents

APPEARANCE: 

FOR THE APPELLANT :- Mr. K.K.Bordoloi, Advocate. 

FOR THE RESPONDENTS :- Mr. J.K.Baishya, Ld. Sr. Advocate.

Ms. R. Chakravarty, Learned Addl. PP.

DATE OF HEARING :- 25.4.2019.

DATE OF JUDGMENT :- 29.4.2019.

JUDGMENT

1. This appeal preferred u/s 372 of the CrPC has been directed

against the judgment and order of acquittal dated 11.01.2018

passed by the learned Judicial Magistrate (First Class), Tezpur,

Assam in GR Case No. 1542/2012 U/s 420/406/506/294/34 of

the IPC whereby the present respondent no. 1 and 2 have been

acquitted from the case.
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2. Brief  facts  which  are  necessary  for  disposal  of  this

appeal may be stated as follows:

3. Tezpur PS Case No. 878/2012 U/s 420/406/506/323/294/34 of

the IPC has come to be registered on the basis of a complaint

filed  by  one  Sri  Raj  Kumar  Barman  (Appellant)  against  Sri.

Indrajit  Kumar Basu (Respondent no.1) and Smt. Dipali  Basu

(Respondent no. 2) as accused persons alleging inter-alia that

on 9.8.2011, the respondents having agreed to sell a plot of

land measuring 49.5 square feet covered by Dag No. 2652 of

PP No. 1221 situated in Ward No. 9 under Mahabhairab Mouza

in  Tezpur  Town,  to  the  appellant,  has  received  an  advance

consideration  of  Rs.  25,000/-  (Rupees twenty  five thousand)

out of total agreed consideration of Rs. 50,000/- (Rupees fifty

thousand). The said amount was received by the respondents

upon execution of a “Bainapatra” (Agreement of Sale). It was

further agreed between the parties that the remaining amount

would be paid at the time of registration of the sale deed in the

month of November/2011 but the respondent under some false

pretext,  received an amount of  Rs.  20,000/-  (Rupees twenty

thousand) on 15.8.2011 and Rs. 2,000/- (Rupees two thousand)

on 3.9.2011 by signing two money receipts. 

4. But  after  receipt  of  the  aforesaid  amount,  the  respondents

stated avoiding the execution of  the registered sale deed in

favour of the appellant on one pretext or the other. Finally on

10.6.2012  at  about  3  pm,  the  respondents  called  upon  the

appellant to come to their house for having a discussion over

the issue but when the appellant was on his way to the house

of the respondents along with the witnesses, the respondents

waylaid him on the way and started hurling filthy abuses on

him  and  also  chased  the  appellant  to  assault  him.  The

appellant has also been threatened that he would be killed if
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he  ever  comes  to  the  land  in  question.  So,  the  appellant

finding no option has filed an FIR in the police station.

5. Having registered the case, police conducted investigation and

finally, charge-sheet was submitted against the respondents as

accused  persons  U/s  420/406/506/294/34  of  the  IPC.  The

learned trial court, on appearance of the accused/respondents,

has framed charges U/s 420/406/506/294/34 of  the IPC. The

prosecution  has  examined  as  many  as  6  (Six)  witnesses  in

support  of  its  case  and  has  also  relied  on  a  number  of

documents.  At  the  conclusion  of  the  trial,  the  learned  trial

court  has  passed  the  impugned  judgment  and  order  of

acquittal which is now under challenge in this appeal. 

6. Feeling aggrieved by the said judgment and order of acquittal,

the appellant being the informant of the case, has preferred

this  appeal.  On  perusal  of  the  memorandum  of  appeal,  it

appears  that  the impugned judgment and order of  acquittal

has  been  assailed  on  as  many  as  19  (Nineteen)  grounds.

However,  on  consideration  of  memo of  appeal  in  substance

and all other relevant aspects, the following point is formulated

for determination:

 Whether  the  impugned  judgment  and  order  of

acquittal  passed  by  the  learned  trial  court  is

sustainable  in  law or  needs  any  interference  in

this appeal?

:DISCUSSION, DECISION AND REASONS FOR THE

DECISION:

7. I have carefully perused the memorandum of appeal and also

the impugned judgment and order of acquittal. The evidence

adduced  by  the  prosecution  in  the  case  and  also  the

documents relied on have been carefully  gone through. The
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arguments advanced by the learned counsel for both the sides

have also been duly considered.

8. It  was argued by the learned counsel  for the appellant that

there was ample evidence led by the prosecution in this case

to bring home the guilt of the accused persons but the learned

trial court has failed to appreciate the evidence on record in its

proper perspective and thus, has come to an erroneous finding

of  acquittal  of  the  accused/respondents  which  is  therefore,

unsustainable in  law and liable  to be interfered with  in  this

appeal. It was further argued that the appellant advanced an

amount of Rs. 47,000/- (Rupees forty seven thousand) in total

which was received by the respondents under the pretext that

a  registered  sale  deed  would  be  executed  in  favour  of  the

appellant but later, grabbed the money and refused to execute

the  sale  deed  as  promised  and  agreed  upon.  There  are

sufficient evidence to prove the aforesaid fact but nonetheless,

the  learned  trial  court  has  recorded  an  order  of  acquittal

ignoring  the  clinching  evidence  on  record.  It  is  therefore,

submitted that the impugned judgment and order cannot be

sustainable in law.

9. Per  contra,  it  is  argued  by  learned  senior  counsel  for  the

respondent that the prosecution is required to prove its case

beyond all reasonable doubt which is the cardinal principle of

our  criminal  jurisprudence  but  in  the  present  case,  the

prosecution has totally failed to discharge its burden to prove

the case beyond all reasonable doubts. It is further argued that

the learned trial court has rightly appreciated the evidence on

record and has come to a correct finding which does not call

for any interference in this appeal and the appeal is liable to be

dismissed. 
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10.I  have  carefully  considered  the  arguments  advanced in  the

light of the laws relevant to the case in hand and have also

duly  considered  the  evidence  on  record.  I  have  also  gone

through  the  impugned  judgment  and  order  passed  by  the

learned trial court. Before proceeding further, it is worthwhile

to point out here that there is a difference between breach of

contract and cheating. One is not identical to the other. 

11.In the case of Hridaya Ranjan Pd. Verma & Ors. Vs State

of  Bihar  and  Anr,  reported in AIR  2000  SC  2341, the

Hon’ble Apex Court had an occasion to observe as follows:

“In determining the question it has to be kept

in  mind  that  the  distinction  between  mere

breach of contract and the offence of cheating

is a fine one. It depends upon the intention of

the accused at the time to inducement which

may be judged by his subsequent conduct but

for this subsequent conduct is not the sole test.

Mere  breach  of  contract  cannot  give  rise  to

criminal  prosecution  for  cheating  unless

fraudulent or dishonest intention is shown right

at the beginning of the transaction, that is the

time  when  the  offence  is  said  to  have  been

committed. Therefore it is the intention which

is  the  gist  of  the  offence.  To  hold  a  person

guilty of cheating it is necessary to show that

he had fraudulent or dishonest intention at the

time  of  making  the  promise.    From  his  mere

failure to keep up promise subsequently such a

culpable intention right at the beginning, that

is,  when  he  made  the  promise  cannot  be

presumed.”

12.Moreover,  in  the  case  of  M/S.  MEDCHL CHEMICALS AND

PHARMA  P.  LTD.  Vs  M/S.  BIOLOGICAL  E.  LTD.  AND

OTHERS, reported  in  AIR  2000  SC  1869, it  was  further

observed as follows”
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 “Mens rea is one of the essential ingredients of

the offence of cheating u/s 420. As a matter of

fact  illustration (g)  to Section 415 makes the

position  clear  enough  to  indicate  that  mere

failure  to  deliver  in  breach  of  an  agreement

would not amount to cheating but is liable only

to a civil action for breach of contract……”

13.It is thus, clear from the aforesaid observations that it is the

intention of the accused which is crucial. It must be shown by

the prosecution that the accused had fraudulent or dishonest

intention at the time when he made the promise or entered

into a contract. Thus, the prosecution has to lead cogent and

convincing evidence to show that the accused had dishonest

intention at the very inception of the transaction in question. In

the present case, the prosecution has indeed, alleged that the

accused  persons  received  an  amount  of  Rs.47.000/-  as

consideration  in  respect  of  sale  of  a  plot  of  land  to  the

appellant  and  it  was  also  alleged  that  a  “Bainapatra”

(Agreement  of  Sale)  was  also  executed.  But  no  clinching

evidence  has  been  led  to  show  that  the  accused  had  the

criminal intention of cheating at the very moment when the

said “Bainapatra” (Agreement of Sale) was executed. To put it

differently,  there is  no evidence on record to show that  the

accused had an intention not to sell the land to the appellant

at the time when the said “Bainapatra” (Agreement of Sale)

was executed. The position being so, the subsequent failure of

the accused to execute the registered sale deed, cannot  be

indicative of the fact that he wanted to cheat the appellant and

this  fraudulent intention of  cheating was in the mind of the

accused at the very inception of the transaction. The position

of  law  being  so,  no  offence  of  cheating,  in  the  facts  and

circumstances of the present case, can be said to have been

committed by the accused/respondents. 
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14.With regard to the offence u/s  406 of  the IPC, it  has to be

understood that an accused can be said to have committed an

offence of criminal breach of trust only when it is shown that a

property was entrusted to the accused with certain terms of

entrustment  and  the  accused  had  violated  the  terms  of

entrustment and converted the property to his own use. This is

not apparently the case here. The prosecution case is based on

an  allegation  that  the  accused/respondents  received  some

amount as advance with an agreement to sell a plot of land to

the  appellant  but  subsequently  failed  to  do  so.  In  such  a

circumstance, it cannot be said the accused/respondents were

entrusted  with  any property  or  with  the  dominion  over  any

property which was misappropriated in violation of the terms of

entrustment. Therefore, I am of the view that the learned trial

court has rightly held the accused/respondents not guilty as far

as the charge u/s 406 of the IPC is concerned. 

15.Coming to the charge u/s 506 of the IPC, it is to be noted that

no convincing evidence has come on record to prove the said

charge.  PW1  has  deposed  that  on  the  day  of  the  alleged

incident, PW1, his son-in-law (PW2) and PW3 went to the house

of the respondents to have a discussion over the land issue.

But they were restrained on the way by the respondent no. 1

and  abuses  were  hurled  on  them.  It  was  also  stated  by

accused/respondent no.1 that the land would be sold to some

other purchaser and slaps were given to PW2. This witness has

not uttered anything to indicate that any criminal intimidation

was hurled on them by the accused/respondent no.1. However,

PW2 has deposed in his evidence that the accused/respondent

no.1  had dealt  some fist  blows and slaps on PW2 and also

stated that he would kill him if he visits again in connection

with the demand of the land. PW3 who is another witness has

not deposed anything that any criminal intimidation was hurled
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on  the  appellant  by  the  accused/respondent  no.1.  Other

witnesses examined in the case have no direct knowledge of

the alleged occurrence which is clear from their evidence itself.

16.Before proceeding further, it is pertinent to mention here that

in the case of  MANIK TANEJA Vs  STATE OF KARNATAKA,

reported  in  (2015)  CriLJ  1483, the  Hon’ble  Apex  Court

observed as follows:

“  It is the intention of the accused that has to be

considered in deciding as to whether what he

has  stated  comes  within  the  meaning  of

"Criminal intimidation". The threat must be with

intention to cause alarm to the complainant to

cause that person to do or omit to do any work.

Mere  expression  of  any  words  without  any

intention to cause alarm would not be sufficient

to bring in the application of this section. But

material  has  to  be  placed  on record  to  show

that  the  intention  is  to  cause  alarm  to  the

complainant.”

17.Now, in the light of the aforesaid observations, if the evidence

of PW2 is considered, then also, it cannot be safely concluded

that the accused/respondent no.1 had any intention of killing

the appellant. Rather,  it  appears that if  at all,  anything was

expressed by the accused/respondent no.1 to the effect that

the appellant would be killed if he visits again demanding the

land, it was an omnibus expression without any real intention

of  causing  harm  to  the  appellant  because  PW2  himself

deposed that the accused/respondent no.1 had also stated that

if he is to refund the money taken, he would refund half of the

money received. Thus, the intention of the accused/respondent

no.1 is clear that he is even ready to repay half of the money

received  by  him  and  in  this  circumstance,  it  is  unsafe  to

conclude that he had a clear intention of killing the appellant
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as well if he ever raised the demand of the land and it is with

this  intention  that  he  hurled  criminal  intimidation  on  the

appellant.  Thus,  the  circumstances  appearing  from  the

prosecution evidence do not inspire confidence of the court as

regards the allegations brought by the prosecution. 

18.This  apart,  as  far  as  the  charge  u/s  294  of  the  IPC  is

concerned, it is to be noted that the witnesses have deposed

that  abuses  were  hurled  on  the  appellant  by  the

accused/respondent  no.1  on  the  alleged  day  of  occurrence.

There is no evidence to show as to what abuses were in fact,

hurled on the appellant. Sec. 294 of the IPC would be attracted

only  when  obscene  words  are  uttered  in  a  public  place.

Therefore,  the  exact  words  uttered  by  the  accused  are

necessary  to  be  brought  on  record  so  that  the  court  can

examine whether  the  words  are  in  fact,  absence in  its  true

sense and whether utterance thereof in a public place would

be offensive in law. But in the present case, there has been no

specific evidence to this effect and so, this charge cannot be

said to have been established by the prosecution. 

19.What is again important to point out here is that in the present

case, the witnesses examined are all related to each other. It is

true  that  mere  relationship  is  no  ground  to  discard  the

testimony of a witness but it is also true at the same time that

the court  has to strictly scrutinize the evidence of a related

witness  in  the  light  of  broad  probabilities  of  the  case.

Admittedly, the occurrence took place in broad day light and

that  too,  in  a  public  place  but  surprisingly  enough,  the

prosecution has failed to examine even a single independent

or  disinterested witness  who would  support  the case of  the

prosecution. PW4 and PW5 who were independent witnesses,

have not deposed anything so as to lend support to the case of

the prosecution. All other witnesses are related to each other
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and  therefore,  they  are  obviously  interested  witnesses.

Moreover, it is also clear from the evidence on record that the

land in question was not ultimately sold to the appellant for

one reason or the other but this also raises a possibility that

the accused/respondents might have been falsely implicated in

this case in order to settle a score as the appellant might have

felt aggrieved for not having the land registered in his name.

Therefore, the possibility of having a strong motive on the part

of  the  appellant,  for  bringing  a  false,  vexatious  and  wild

allegation  against  the  accused/respondents,  cannot  be

completely ruled out.     

20.Thus,  having  considered  the  evidence  on  record  in  its  true

perspective and also having considered the broad probabilities

of the case, I am fully satisfied that the learned trial court has

rightly appreciated the evidence on record in the light of the

relevant laws and has also come to a correct finding regarding

the  innocence  of  the  accused/respondents.  Therefore,  the

judgment and order of  acquittal  passed by the learned trial

court does not call for any interference in this appeal.

21. For  what  has  been  discussed  and  pointed  out

hereinabove, the appeal is found to be devoid of any

merit and hence, dismissed on contest upholding the

judgment and order of acquittal passed by the learned

trial court. 

22.Let the relevant case record be sent back to the learned trial

court with a copy of this judgment. 

Given under my hand and seal of this court on the

29th day of April/2019.

Typed and corrected by me:                                                

                                                                    Addl. Sessions Judge,
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                                                                                 Sonitpur:: Tezpur.
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